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Two Topics 

 Brief history of archives and copyright 

 Practical examples that mitigate 
potential harm 



IP Risk in Archives 

 We want to obey 
the law  

 That is impossible 

 The law is too 
complex 

 In doing our jobs, 
we infringe – 
without knowing 
it! 

 

 Some rights reserved by IXQUICK 

http://www.flickr.com/photos/18796746@N05/4272817915/ 







http://www.lib.unc.edu/dc/watson/ 

Asking Permission Isn’t Always the Answer 

 



An Old Problem 

  Robert C. Binkley  (1897-1940) 

 Historian at Western Reserve Univ. 

 Founding member, SAA 

 Chair, Committee on Equipment and 
Mechanical Techniques 

 Chair, Joint Committee on Materials 
for Research of ACLS & SSRC 

 Advocate for reproduction of 
archives to promote scholarly 
efficiency 

 Gentlemen’s Agreement of 1935: 
published texts only 

 



Waldo Gifford Leland 

 SAA Founder 

 Director, ACLS 

 Committee on Microcopying 
Manuscripts in English 
Depositories 

 Deposited in LC 

 Copyright ignored 

 

http://www.aapra.org/Pugsley/LelandWaldo.html 



1965: SAA & New Copyright Law 

 

 

 

 

 

 

 

 Of course, archives had already been doing this… 



Julian Boyd, for SAA, before Congress (1966): 

“[The new law] makes librarians, archivists, and 
custodians of manuscripts do less damage to their 
consciences when they provide scholars with copies of 
older manuscripts.”  

 

 Boyd acknowledged that archivists  

 broke the law – and that was ok. 

http://princeton.edu 



Understanding Risk 

 We live with risks 

 Only one repository has been sued 

 It’s copying was a fair use 

 Financial risks are low 

 No statutory damages or attorneys fees for unpublished items 

 Expenses associated with suing are high 

 Fair use defense: 

 A collection (not single items) might be transformative 



Other risks do exist 

 Non-legal risks do exist 

 Need to act professionally 

 “Reputational” risk 

 Procedures to limit risk profile 

 Key: use professional judgment 

 Some examples… 



Example 1: Ignore the Law  

 



Example 2: Limit resolution and/or access 

Export limited to 192 pixels 

General public only has access to medium-sized images 

Access to larger images limited to authorized users 



Brooklyn Museum of Art Copyright Project 

Reputational risk varies by institution.   

 

BM Goals: 

 Make as much of the collection available as possible 

 With as few restrictions as possible 

 As openly as possible 

 While respecting the rights of artists 

  



Its Working Rules… 

 Paint with broad strokes, dividing the collection into 
under copyright and no known copyright (i.e. we think it’s 
in the public domain) using broad rules of thumb 

 Open the website to comment and draw on community 
knowledge to correct and refine. 

 Err on the side of protecting artists’ rights. 

 Use thumbnails, likely to fall within the Fair Use 
exception to copyright protection, whenever a work may 
be protected by copyright. 

 Take the risk to get the information out there  

 Provide links to authoritative resources on copyright. 



 



Seek Permission When Appropriate 

http://www.archivists.org/standards/OWBP-V4.pdf 



Seek Permission When Appropriate 

http://www.archivists.org/standards/OWBP-V4.pdf 



Use a Disclaimer & Encourage Takedowns 



Don’t Charge Permission Fees 

 Destroys potential defenses 

 108 for textual materials: 

 Reproduction or distribution must be “made without any 
purpose of direct or indirect commercial advantage” 

 107 (Fair Use) for photographic materials: 

 Factor One considers “whether such use is of a commercial 
nature” 

 You can charge fees for reproductions you make 

 You can charge permission fees when the © owner 
aproves 



Conclusions 

We need to be respectful, but not 
afraid 

We need to encourage others to use 
and build on our collections 


