Pondering Privilege: What Would Archival Privilege Look
Like and How Would We Get It?

CHRISTINE ANNE GEORGE

Abstract: In light of the litigation surrounding the Belfast Project—an oral history
collection of Northern Irish paramilitaries involved in the Troubles—the concept of
archival privilege has resurfaced. First invoked in the 1980s to protect a collection from
subpoena, archival privilege harkens to the idea that the importance of the historic record
is greater than legal process. But what exactly is archival privilege? Unlike journalists
shielding their sources or spouses preserving their relationship, archival privilege is about
protecting information and documentation. With the focus on information and
documentation, it becomes apparent that perhaps state secrets privilege or the work-
product doctrine should serve as models for the privilege itself. However, when it comes
to bringing archival privilege into existence, there is no better example to follow than that
of the journalists who willed their privilege into existence not just through common law,
but through legislative action.

In this paper, I will first discuss the possible extent and application of archival privilege
based on existing privileges, and then, using New York’s Shield Laws as an example, I
will outline the legislative push necessary to make archival privilege a reality.
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